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RANDOLPH DAAR SBN 88195 
506 Broadway 
San Francisco, CA 94133 
Telephone: (415) 986-5591 
Facsimile: (415) 421-1331 


Attorney for Defendant 
MARLON SULLIVAN 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 
SAN FRANCISCO VENUE 

UNITED STATES OF AMERICA ) No. 14-196-CRB-lO 

) 

Plaintiff, ) 

) DEFENDANT MARLON SULLIVAN’S 
vs. ) SENTENCING MEMORANDUM 

) 

MARLON SULLIVAN, ) 

) 

Defendant. ) Date: February 24, 2016 

) Time: 10:00 a.m. 

) Courtroom: Hon. Charles R. Breyer 

) 

) 
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INTRODUCTION 

In April 2014, Marlon Sullivan, along with numerous others, was indicted in this case. One 
year later, defendant Marlon Sullivan, through counsel, approached the Government in an effort to 
reach a plea agreement based upon his conduct in this case. An agreement with the Government 
was reached and he pled on July 1, 2015. 

Marlon Sullivan accepts complete responsibility for his conduct in this case. He recognizes 
that his willingness to take risks, coupled with his “focus on furthering his career,” underlie his 
terrible mistakes that led to these charges. The opportunity to engage in the conduct of his 
conviction was provided by the Government. The interplay between the defendant’s genuine 
acceptance of responsibility, and the presence of mitigating Government tactics, can co-exist, as is 
the case herein. While it is true that the length and breadth of the Government’s requests (weapons, 
cocaine, murder for hire) presented a continuing set of escalating opportunities for Marlon Sullivan 
to make an escalating series of disastrous choices. It is also clear that but for the Government’s 
choice of this tactic, Marlon Sullivan never would have been presented with these opportunities. It 
is in this context that Marlon Sullivan can be recognized for fully accepting responsibility for his 
mistakes, while at the same time the Court can consider the mitigating impact of the Government’s 
tactics. 

The Probation report presents a thoughtful and well-reasoned analysis of Marlon Sullivan 
and what led to his conduct in this case. Tellingly, Ms. Goldsberry notes. ... “nothing about his past 
would lead one to assume that the Defendant would become involved in such a vast conspiracy 
related to cocaine, firearms, and ultimately, murder.” While this comment suggests a potential for a 
critique of the mitigating impact of the Government’s conduct, the report is silent as to this issue. 
Despite objections by the Defendant, the final PSR does not recognize the undisputed assertion that 
it is the Government that insisted during negotiations that the quantity of cocaine involved in any 
transaction be a minimum of 10 kilograms. 
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ARGUMENT 

I. 

IN DETERMINING MARLON SULLIVAN’S SENTENCE, 

THE COURT SHOULD CONSIDER THE GOVERNMENT’S 
CONDUCT AS A MITIGATING FACTOR AND A BASIS 
FOR A DEPARTURE. 

The Ninth Circuit has long held that “aggressive encouragement of wrongdoing may be 
used as a basis for departure under section 5K2.12 even when the government conduct is not so 
serious as to meet the criteria for that legal defense.” United States v. McClelland, 72 F.3d 717, 
725 (9th Cir. 1995) (citations omitted). In McClelland, the defendant discussed hiring an 
individual to kill his wife; that individual went to the authorities and secretly recorded 
conversations with the defendant. Id. at 719-720. Although the defendant expressed hesitation 
about killing his wife numerous times, the individual encouraged him to follow the act through. 
Id. at 720. The Court also held that a departure of six points was warranted even when 
defendants approach the government to commit an unlawful activity because “it would defy 
logic for us to hold that although defendants who approach the government first may have a 
complete entrapment defense to a crime, they are foreclosed as a matter of law from asserting 
imperfect entrapment, a lesser form of that defense.” Id. 

Here, although Marlon Sullivan first brought up the sale of cocaine in September of 2012, 
all of the follow-up conversations with the UCE until March 2013 specifically involved 
marijuana. It was clear that none of the coconspirators had ever dealt with large amounts of 
cocaine before. UCE 4599 reignited the conversation about cocaine in March 2013 when he 
informed Marlon Sullivan that the marijuana would not be available because of Hurricane Sandy. 

UCE 4599 insisted on a 10 kilogram minimum purchase in March and May of 2013. He 
insisted that the coconspirators pay for the entire amount up front. UCE 4599 encouraged the 
coconspirators by declaring that they would earn $1.2 million on the deal. 

“Sentencing entrapment or sentence factor manipulation occurs when a defendant, 
although predisposed to commit a minor or lesser offense, is entrapped into committing a greater 
offense subject to greater punishment.” United States v. Martinez-Villegas, 993 F. Supp. 766, 
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775 (C.D. Cal. 1998) Notably, “a downward departure may be appropriate when government 
agents use persuasion alone, not threats.” (emphasis in text; citing United States v. Garza- 
Juarez, 992 F.2d 896, 912 (9th Cir. 1993)). 

In Martinez-Villegas, two of the defendants were persuaded by the undercover agent to 
transport 92 kilograms of cocaine at the rate of $300.00 per pound. Id. at 770. The District Court 
noted that although the defendants were predisposed to transport cocaine in smaller amounts, 
they were not predisposed to transport the amount of cocaine insisted on by the undercover 
agent. Id. In fact, it was the undercover agent who “determined what was to be done, the amount 
of cocaine to be transported, when it was to be transported and to where it was going to be 
transported. To some extent, even the price was manipulated by the government, as it is 
reasonable to assume that for a substantial amount of cocaine, an equally substantial amount of 
money would be involved.” Id. Since the agent put “unwarranted pressure” on the defendants to 
transport a particular amount of cocaine and the defendants “merely took the bait,” they were 
eligible for a departure for sentencing entrapment. Id. 

Similarly, here, the defendants had no experience in trafficking cocaine, and were not 
predisposed to purchase such large amounts of cocaine. It was the undercover agent who insisted 
that the purchase consist of at least 10 kilograms of cocaine and encouraged the participation of 
the coconspirators with promise of over a million dollars, thus manipulating the sentencing 
exposure of the defendants. 

II. 

THERE ARE FACTORS THAT WARRANT VARIANCE. 

The Presentence Report concluded that there were no factors that warranted a departure 
from the applicable guideline range. Aside from the mitigating factors of the Government’s 
tactics, Marlon Sullivan submits that the following factors, the factual bases for which are 
discussed in the Presentence Investigation Report, warrant a departure from the applicable 
guideline range: 

1. Mr. Sullivan’s minimal criminal record and length of time before first conviction warrant a 
downward departure. See, e.g. United States v. Tomko 562 F. 3d 558, 570 (3d Cir. 2009), 
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finding that “probation was warranted because of [the defendant’s] negligible criminal 
history, his record of employment, his community ties, and his extensive charitable works.” 

2. Mr. Sullivan’s otherwise good character warrants a downward departure. See e.g. United 
States v. Santoya, 493 F. Supp. 2d 1075 (E.D. Wise. 2007); United States v. Autery, 555 F. 

3d 864 (9th Cir. 2009). 

3. Mr. Sullivan is a good and present father. See e.g. United States v. Pauley, 511 F. 3d 468, 
474 (4th Cir. 2007) where the Court held that consideration that the defendant was a good 
father and teacher was appropriate. 

4. Ruin of reputation and the stigma of felony conviction are punishments that Mr. Sullivan 
will face the rest of his life and should be considered for a downward departure. See e.g. 
United States v. Smith, 683 F.2d 1236, 1240 (9th Cir. 1982). 

5. Too long a sentence for Mr. Sullivan would impair his rehabilitation and promote recidivism. 
See e.g. Unlocking America, Why and How to Reduce America’s Prison Population (JFA 
Institute, November 2007) at page 10, “Anger, frustration, and burning sense of injustice, 
coupled with the crippling processes inherent in imprisonment significantly reduce the 
likelihood that prisoners are able to pursue viable, relatively conventional life after release.” 

6. Mr. Sullivan’s excellent employment history must be considered for a downward departure. 
See e.g. United States v. Ruff , 535 F. 3d 999, 1001 (9th Cir. 2008); United States v. Baker 
445 F.3d 987, 992 (7th Cir. 2006) (where the Court deemed it appropriate to consider the 
defendant’s “lack of a criminal history, his relatively young age, his religious background 
and his history of both employment and higher education” under the section 3553(a) factors.) 

7. Mr. Sullivan benefits from strong family and community support that would help his 
rehabilitation. See e.g. United States v. Sayad, 589 F. 3d 1110, 1119-20 (10th Cir. 2009), 
where the defendant received probation for interstate delivery of 11 kilograms of cocaine, in 
part because of the strong family support shown to the defendant, his lack of drug abuse and 
“sociopathic” factors, and his recognition of the gravity of his actions. 

8. Mr. Sullivan’s incarceration will have a deleterious effect on his three sons and his fiance. 
See e.g. United States v. Hammond, 37 F. Supp. 2d 204, 207 (E.D.N.Y. 1999), where the 
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defendant’s “extraordinary relationship with his young children and his wife's need for 
assistance in supporting and controlling them suggest the need for a downward departure . . . 
a sentence without a downward departure would contribute to the needless suffering of 
young, innocent children.” 

9. Mr. Sullivan is already punished by stigma of his conviction and the loss of the ability to do 
the work of a sports agent that he had worked so hard to achieve. See e.g. United States v. 
Pauley, supra 511 F.3d at 471, where the Court held that the defendant’s loss of his teaching 
certificate and pension after being convicted of possession of child pornography case 
warranted a downward departure; see also United States v. Anderson, 533 F. 3d 623, 633 (8th 
Cir. 2008, where the Court “specifically addressed other ways in which the defendant had 
suffered atypical punishment such as the loss of his reputation and his company, the ongoing 
case against him from the Securities and Exchange Commission and the harm visited upon 
him as a result of the fact that his actions brought his wife and friend into the criminal justice 
system.” 

CONCLUSION 

Based on the foregoing, Marlon Sullivan respectfully requests that the Court considers 
the mitigating impact of the Government tactics herein as well as various other considerations for 
a downward departure and sentence Mr. Sullivan to 48 months imprisonment and three years of 
supervised release. 

Dated: 

RANDOLPH DAAR 
Attorney for Defendant 
MARLON SULLIVAN 
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